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ELECTRICITY INDUSTRY BILL 2003 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Kate Doust) in the 
Chair; Hon Tom Stephens (Minister for Local Government and Regional Development) in charge of the Bill.  

Postponed clause 124: Matters to be dealt with in regulations - 
Debate resumed on the amendment moved by Hon Robin Chapple.  

Hon ROBIN CHAPPLE:  Before question time I was making the comment that under the mandatory renewable 
energy target scheme, which is a federal scheme, the target is 9 500 gigawatt hours of generation by 2010, which 
is two per cent.  However, it is not a true two per cent.  A true two per cent would be more like 13 500 gigawatt 
hours.  My issue is that we need to mandate renewable electricity.  Irrespective of what we may do in this Bill or 
by regulation in the future, we need to remember that the principal Act will remain.  That Act is the Electricity 
Corporations Act 1994.  Because that Act enshrines in it a system whereby Western Power must at all times 
operate in a commercial manner, it would not be in its commercial interests to allow the renewable sector to 
come in by means of either regulation or ministerial position.  Therefore, it is imperative that we establish a 
target for renewables within a legislative framework.  That is the basis of the amendment, and I commend it to 
members.   

Hon GEORGE CASH:  Does the scope of clause 122 preclude consideration being given to generating 
electricity from renewable sources? 

Hon TOM STEPHENS:  I think Hon George Cash is asking me whether the amendment moved by Hon Robin 
Chapple is outside the policy and scope of this clause.   

Hon GEORGE CASH:  There is no question about the scope of the amendment.  There is no question that the 
amendment can be moved.  I am talking about the effect of the amendment.  Does clause 122 preclude 
consideration being given to generating electricity from renewable sources?   

Hon TOM STEPHENS:  Clause 122 does not preclude it.  Its purpose is to structure a level playing field.  The 
proposed amendment to this clause will alter that set of circumstances.  The amendment to clause 124 would 
impact only on the south west system.  It would not deal with the market as a whole - the rest of the north west 
grid, the interconnected grid and the regional areas of Western Australia.   

Hon GEORGE CASH:  Notwithstanding that answer, my question is whether the scope of clause 122 enables 
consideration to be given to generating electricity from renewable sources.  I am not arguing whether it is in the 
south west system or the north west system, but for the moment let us deal with the south west interconnected 
system.   

Hon ROBIN CHAPPLE:  I thank the member for drawing this matter to my attention, because it is an interesting 
concept.  Clause 122(2)(c) provides -  

to avoid discrimination in that market against particular energy options and technologies, including 
sustainable energy options and technologies; and  

Although that is what it says, it could have the converse effect; namely, that unless sustainable energy option 
technologies were competitive, they should not be included.  Paragraph (d) provides -  

to minimise the long-term cost of electricity supplied to customers from the South West interconnected 
system. 

If it were deemed that renewable energy was not as cost effective to the south west interconnected system, then 
clause 122 would actually rule out renewable energy.  

Hon TOM STEPHENS:  The opposite is the case.  Renewable energy is ruled in.  It is ruled in, however, on a 
level playing field, which is an articulated objective of the market as expressed in the clause.  Renewable energy 
is one of the options that must be considered in the context of a level playing field. 

Hon MURRAY CRIDDLE:  I refer to the review of the market options.  The Chamber earlier discussed the rules 
to be put in place.  Is this one of the rules to be imposed regarding renewable energy?  Does this relate to the 
expression of that rule in the public arena by the minister?  Can the minister impose a rule that a percentage of 
power must be generated by renewable energy? 

Hon TOM STEPHENS:  That would appear to be the case drawing on schedule 1 and the licences that can be 
issued under this provision.  However, that is not in reference to clauses 122 and 134. 
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Hon Murray Criddle:  No. 

Hon TOM STEPHENS:  A licence could be issued.  I refer to schedule 1 on page 89, paragraph (c) on line 14 of 
which reads - 

if the licence is a retail licence or an integrated regional licence, requiring the licensee to prepare and 
implement strategies to encourage the use of renewable energy; 

The licence could be issued in that way. 

Hon ROBIN CHAPPLE:  One assumes that all these matters relate to the principal Act, the Electricity 
Corporation Act 1994.  Division 4, section 65, outlines the following concerning ministerial directions - 

Except as provided by this Act or any other written law, the corporation is not required to comply with 
any direction or administrative request given or made by or on behalf of the Government.  

Section 66 of that Act reads - 

The Minister may give direction in writing to the corporation generally in respect of the performance of 
its functions and, subject to section 67, the corporation is to give effect to any such direction.   

However, section 67 absolves Western Power of that responsibility if the directions are contrary to what it 
believes to be its commercial interest.  Therein lies the crux of the matter. 

Hon TOM STEPHENS:  The licensing provision is not a direction; it is a statutory obligation to put in place a 
licence for access to this market. 

Hon GEORGE CASH:  Will the minister agree that the legislation provides discretion in respect of the terms and 
conditions of the licence - 

Hon Tom Stephens:  Yes.   

Hon GEORGE CASH:  - and that the discretion may extend to the very point that Hon Robin Chapple raised? 

Hon TOM STEPHENS:  That is correct.  The discretion will relate to the granting of a licence.  Under this 
framework, that process will relate to the Economic Regulation Authority.  

Amendment put and a division called with the following result - 

Ayes (5) 

Hon Dee Margetts Hon Christine Sharp Hon Giz Watson Hon Robin Chapple (Teller) 
Hon Jim Scott   

Noes (26) 

Hon Alan Cadby Hon Paddy Embry Hon Ray Halligan Hon Barbara Scott 
Hon George Cash Hon Adele Farina Hon Frank Hough Hon Tom Stephens 
Hon Kim Chance Hon John Fischer Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Jon Ford Hon Robyn McSweeney Hon Ken Travers 
Hon Bruce Donaldson Hon Peter Foss Hon Norman Moore Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Graham Giffard Hon Simon O’Brien 
Hon Sue Ellery Hon Nick Griffiths Hon Ljiljanna Ravlich 

Amendment thus negatived. 
Hon ROBIN CHAPPLE:  I move - 

Page 76, after line 4 - To insert - 

(b) determine, expressed as a percentage of total generation, the electricity that is to be 
produced incrementally from renewable sources within specified periods of not less 
than 12 months; 

This amendment will give the regulator the ability to determine whether there should be an increment of 
renewable energy and what it might be.  It does not contain any statutory figures.  It will give the Government, 
which has said clearly that it is interested in renewable energy, the option to have a framework within which to 
deal with renewable energy.  Without such a framework, renewable energy will be dead in the water.  

Hon DEE MARGETTS:  I support my colleague’s amendment.  Obviously, the Greens’ preferred option is for 
the Government to have a much stronger policy on demand management.  Even a policy on energy would be 
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good.  We would like an indication that the Government is interested in anything to do with sustainability and 
the future of energy sustainability in this State.  Throughout the debate on the Economic Regulation Authority 
the Government argued that it would be possible for the authority to consider sustainability in its decision 
making.  This amendment will enable some sort of schedule to apply.  We have not seen in any of the 
Government’s proposals associated with so-called energy reform what the Government hopes to achieve for the 
community.  This reform is about achieving cheaper electricity for the big business sector.  The community 
expects much more.  My colleague Hon Robin Chapple has provided the Government with an option to show 
that it at least understands what the community expects and that it will move some way towards that goal.  If it 
does not do that, it will have no credibility whatsoever on this issue.  

Hon TOM STEPHENS:  The Government has a strong commitment to renewable energy.  A special focus is 
included within the framework of the electricity reform agenda to ensure greater opportunities for renewable 
energy.  That is a legitimate ambition for the framework of that reform.  As indicated previously, extensive 
consultation has occurred between government and renewable energy stakeholders.  Their advocacy 
organisations have actively sought to ensure that their interests have been understood and many of their issues 
taken on board in this reform process.  They have sought to ensure that renewable energy stakeholders are 
represented on the key committees and working groups that will be part of the framework.  Indeed, the 
renewable energy stakeholders have been very supportive of the reform process.  They have advocated strongly 
for its full progression.  The Committee should remember that the renewable energy stakeholders have been 
strong advocates for the restructuring of Western Power.  Those advocates have indicated their desire for the 
private sector renewable generators to have greater opportunities.  The Government has been prepared to 
consider a renewable energy target as a means to support the renewable energy industry and to achieve positive 
environmental outcomes.  However, the key consideration for the Government is the cost of a target on 
consumers and the Government’s ambition to have the cost minimised.  In addition to that overarching 
argument, this is the third amendment of this nature.   

I consider that Hon Robin Chapple’s argument for the Economic Regulator to have a direct role in drawing up 
regulations to set targets for renewable energy is technically deficient.  That is done by the Governor acting on 
advice from the ministers.  That would be a misconstruction of the framework within which this legislation will 
operate.  The Government does not see any merit in setting a renewable energy target.  It has previously 
indicated that Western Power must be restructured effectively so that renewable energy targets can be 
considered.  The Electricity Industry Bill will provide sound mechanisms for implementing a renewable energy 
target should it be appropriate.  However, the Government does not believe it should be a requirement in 
regulations designed to establish an electricity market within the south west interconnected system.  The general 
issue of renewable energy is part of the Government’s strategy, which will be adopted by this Government as 
part of its overall theme of sustainability.  At this point, in our response to the legitimate expectations of the 
community that we develop renewable energy, a target is not set in stone.  However, there is the ongoing roll out 
of a response from the Government to these themes.  We ask the Committee to reject the amendment and pass 
the clause.  

Hon ROBIN CHAPPLE:  I thank the minister for his explanation.  It identifies that the minister does not 
understand the problems facing the renewable energy sector.  At the moment the renewable energy sector cannot 
get access to the wires - that is, transmission - because it needs a form of cross-subsidy to do so.  That cross-
subsidy currently is hindered by the principal Act, which clearly states that the corporation must operate on 
commercial values; therefore, it sees anyone entering its wire system ostensibly as a competitor.  The problem 
with that is that, to a degree, the agency works at odds with its principal argument that it must be competitive and 
has a great deal of trouble allowing someone else whom it considers its competitor to come into its system.  That 
is the fundamental problem.  Two years ago a letter from the minister was tabled in this House indicating that he 
would establish an access regime for the renewable energy sector.  A statement was made by the minister at the 
sustainable energy breakfast that he would develop a transitional process of access to the renewable energy 
sector.  I understand that if the other two pieces of legislation are not passed, the transitional arrangement will 
fall over, so the renewable energy sector will be left in a quandary.  If the Government is fair dinkum about 
allowing access to the renewable energy sector, it must have some statutory authority, via regulation, to do so.  I 
concur with the minister’s position that the regulation is that of the Governor and, therefore, the minister.  My 
problem is that, even if the minister and the Governor determine that there is to be an access regime, currently 
Western Power can thumb its nose at that direction.   

Hon TOM STEPHENS:  To the contrary, the Bill provides for independent producers’ access to the reticulation 
of power that is being generated through a range of sources, including renewable energy sources.  In the future, 
access to that grid is to be made available, by virtue of this legislation, on the determination of the economic 
regulator.  The framework is an improvement for renewable energy suppliers.  They have been advocates for 
comprehensive reform, and no doubt they will be disappointed that comprehensive reform has not been 
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embraced by the Parliament and is not progressing in ways that would have provided for the overall reforms they 
were looking for.  Right now the Government is continuing with work aimed at balancing the arrangement that 
will support renewable energy generators, and we hope some work on that issue will be implemented in April 
this year.   

Hon GEORGE CASH:  Hon Robin Chapple not only is correct but also certainly should feel indignant that a 
letter of commitment was given to this House two years ago about access to the network for renewable energy 
providers.  The commitment contained in that letter was never carried out.  Renewable energy providers are 
entitled to believe they were dudded in that matter.  The minister now says that the Economic Regulation 
Authority will have the task of ensuring that there is equitable access to the wires.  Of course, that is two years 
down the track and one whole Bill - that is, the Economic Regulation Authority Bill -  

Hon Jim Scott:  That is a good way for them to divert responsibility and not take responsibility for it.   

Hon GEORGE CASH:  I gathered that, about 12 months ago when nothing was happening, even though Hon 
Robin Chapple kept raising the matter - I also raised the matter on a number of occasions - that was the intention 
of the Government.  It never wanted to address the issue.  It was to be handballed to -  

Hon Dee Margetts:  Was that a non-core promise?   

Hon GEORGE CASH:  I do not know.  It certainly was a non-core promise as it turned out - a promise that was 
originally accepted by the House in good faith.  We did not disallow a regulation because Hon Robin Chapple 
read out a letter of commitment from the Minister for Energy.  We all agreed that, because of the commitment - 
we presumed at the time that it was given in good faith - that was sufficient for us not to disallow that regulation.  
We got dudded.  We will have to be more aware next time when such promises are made.   

This specific amendment was considered by the Liberal Party today.  It was handed to me last Friday afternoon 
by Hon Robin Chapple.  Various views were put.  Certainly the potential environmental and economic effects of 
the amendment were discussed.  Apart from the Liberal Party clearly stating its commitment to generating 
electricity from renewable sources, the question that was left in the minds of a majority of members was that we 
did not have a cost analysis to be able to justify the costs and benefits of this amendment.  I think it was Hon 
Robin Chapple who raised certain issues about research earlier; it may have been Hon Jim Scott.  The fact is that 
we were not able to quantify the actual costs and benefits that might flow from this amendment.  Having regard 
to the provisions of clause 122, which has already been agreed to, it was considered that the scope of clause 122 
did not rule out the opportunity to consider the use of generating electricity from renewable sources.  Rather than 
agree to something that was uncertain in the minds of various members, it was agreed that we should rely on the 
legislation as it appears in the Bill.   

Hon DEE MARGETTS:  I will make some comments on the cost-benefit issues, and I am grateful that Hon 
George Cash has raised those issues on this occasion.  Quite a lot of papers have been written on the subject.  I 
know that an extensive paper was written by Dr Frank Harman and Dr Laura Stocker from Murdoch University 
on the relative costs of producing certain sorts of energy, especially when the costs of pollution, particularly 
greenhouse gas emissions, are being borne by the community.  Of course, in the future, when and if Australia 
signs the Kyoto Protocol, very real costs will be associated with sequestration and possibly with end of pipe 
solutions for existing facilities.  The point that the Greens (WA) are trying to make is that, although the 
suggestion at the moment is that the current economics do not add in those factors, if they did, many renewable 
energy sources would already be economic, because we do not add in the costs of pollution, greenhouse gas 
emissions and what will be required if Australia signs the Kyoto Protocol.  There are documents around.  The 
Harman-Stocker paper was written some years ago.  If we add in the costs of the end of pipe solutions for gas 
and for the carbon scrubbing of coal and other sources of electricity, we would find that our whole way of 
dealing with energy would be different.   

The smartest thing we should be doing is loose-cost planning, which means looking at demand and site 
management and the creation of energy capacity by using what we have more effectively and efficiently.  The 
reality is that the economics only seem to be a subsidy because currently the community, the environment and 
the future taxpayers are required to pay those subsidies.  We must make sure that we position ourselves better.  
The Greens (WA) are only trying to put some sense into the argument so that the State will pay less in the future 
and not have an ongoing problem.  We should be putting these things into practice now so that we will be better 
positioned in the future. 

Hon MURRAY CRIDDLE:  I have listened to the debate very closely.  I understand the reasoning behind 
putting a clause like this into the legislation.  However, what concerns me is the practical application of this or 
any clause limiting the generation of power.  Unless a policy is developed that will allow that to happen, I cannot 
see the benefit of putting these provisions in place.  There has been talk of cost-benefit analysis, demand 
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management and all those things.  They are great terms, but there needs to be some substance behind them by 
way of a policy to put them in place.  Rather than including a provision in legislation, it would be of greater 
benefit to everybody and to the industry as it develops to encourage that form of generation so that the aims can 
be achieved in a practical way.  We can put whatever we like into legislation.  We can put that we want 50 per 
cent renewable energy, but the fact of the matter is the question is how we achieve it and how we make it 
economically viable when putting it into the system.  We can talk about all the theories in the world, but in the 
end they must work in the economic environment in which we require energy to be generated.  I understand what 
is seeking to be achieved, but it does not mean that it will happen in a practical sense.  When I visited Israel, a 
professor from a university there talked to me.  He said that the Israelis talk about applicable science.  I believe 
that is about applying something that can happen in a practical way and that will be of benefit to society.  Rather 
than simply putting into legislation a provision, we must develop ways in which the aims are achievable. 

Hon JIM SCOTT:  Hon Murray Criddle talks of applicable science.  Hon Robin Chapple is trying to achieve 
something applicable.  Hon Dee Margetts talks about the real cost.  I wonder what the real cost is.  Clause 
122(2)(d) reads - 

to minimise the long-term cost of electricity supplied to customers from the South West interconnected 
system. 

Cost has not been defined anywhere.  What is the long-term cost?  If we are to look at something that is 
applicable, we must look at the real cost.  If the long-term cost includes all sorts of external matters, the regulator 
would not be doing its job if it did not take those things into account.  Cost is not defined.  We have a situation 
that will be a bit up in the air until we define what we mean by cost.  The Greens are pushing to have the total 
cost taken into account, not some quasi cost that does not take into account all external matters. 

Amendment put and a division taken with the following result - 

Ayes (5) 

Hon Dee Margetts Hon Christine Sharp Hon Giz Watson Hon Robin Chapple (Teller)
  
Hon Jim Scott   

Noes (24) 

Hon Alan Cadby Hon Sue Ellery Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon George Cash Hon Paddy Embry Hon Frank Hough Hon Barbara Scott 
Hon Kim Chance Hon Adele Farina Hon Barry House Hon Tom Stephens 
Hon Murray Criddle Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon Bruce Donaldson Hon Peter Foss Hon Norman Moore Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Simon O’Brien Hon Ed Dermer (Teller) 

Amendment thus negatived. 

Hon GEORGE CASH:  Clause 124 deals with matters to be dealt with in regulations.  Clause 124(2)(a) reads - 

regulate the conduct of persons and impose obligations on them; 

What type of conduct does the minister envisage, given the wording of subclause (2)(a)?   

Hon TOM STEPHENS:  Conduct that pertains to compliance with the wholesale rules. 

Hon GEORGE CASH:  Could the minister be good enough to give some examples, which may be noted by 
others who in due course might want to read this debate? 

Hon TOM STEPHENS:  It could be in reference to the generation of power into the grid.  It could regulate 
arrangements about when and how payment should be settled.  I do not have any other examples immediately 
available to me.  I may get a few more over the dinner break.  Perhaps I may jump to my feet at 7.30 pm.   

Sitting suspended from 6.00 to 7.30 pm 

Hon TOM STEPHENS:  Immediately prior to the break for dinner Hon George Cash asked, in reference to 
clause 124(2), how those regulations might operate in terms of the conduct of persons and the imposition of 
obligations on them.  I indicated that I would check on the ways in which the regulations might be used to 
provide for compliance by electricity generators, transmitters, distributors and retailers with the wholesale 
market rules.  As I previously indicated, the rules themselves could be used to address issues such as settlement 
clearance of electricity transacted, actions to be undertaken in prescribed time frames, such as the payment for 
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electricity, and the treatment and provision of information between parties.  That is the type of conduct that is 
envisaged as being subject to clause 124(2).   

Hon GEORGE CASH:  I thank the minister for his response and for the work that was done over the dinner 
break.  I now refer to clause 124(2)(e), which states - 

provide for appeals against, or review of, decisions of a participant referred to in section 121(2)(b) or 
(c);  

Where is it proposed that the appeals be to?  Will it be to the District Court, the Supreme Court or some other 
court, or perhaps the State Administrative Tribunal?   

Hon TOM STEPHENS:  It is likely that, in terms of these market rules, an appeal body will be established.  That 
issue has not been specifically determined.  These general issues were dealt with in a discussion paper, which 
has been on the web since December 2003.  However, the exact appeals mechanism has not been determined.  It 
is thought that an independent, new appeals mechanism will be provided to administer these rules.   

Hon GEORGE CASH:  Does that mean that it will be a body separate from the proposed State Administrative 
Tribunal?   

Hon TOM STEPHENS:  It is likely that it will be a different body.  The view has been expressed that SAT will 
not have the technical expertise to deal with the issue of third party access to electricity.  It is thought that in that 
circumstance we are talking about a new organisation for the appeals process.   

Hon GEORGE CASH:  The appeal would not be to SAT because SAT would not have the technical expertise.  If 
an appeal were made on a matter of law and it went to the District Court or the Supreme Court, would that body 
have the expertise to consider those technical issues?   

Hon TOM STEPHENS:  That is a good point.  It is for that reason that an effort has been made in this 
framework to set up something that will be skilled in handling the technical issues, which will no doubt be many 
and various.  The issue has not been finally determined.  The honourable member can see that we are setting up a 
provision under this clause.  I will read something that has been pointed out to me.  In reference to the discussion 
paper that appeared in December 2003, the Electricity Reform Task Force recommended that decisions by state 
networks under the rules should be reviewable by the State Administrative Tribunal, now agreed as the Energy 
Review Board.   

Hon George Cash:  Does it exist?   

Hon TOM STEPHENS:  The Gas Review Board exists at the moment.  It is contemplated that the ERB will be 
established.  We appear to be dealing with an area that has not been finalised.   

Hon Norman Moore:  Don’t you think it should be before we make a decision on it?   

Hon TOM STEPHENS:  I do not think that this is the sort of detail - 

Hon Norman Moore:  It is not detail.  You are talking about a tribunal that will judge things, but you have not 
decided that there will be one yet.   

Hon TOM STEPHENS:  No, it has been decided that there will be - 

Hon Norman Moore:  But you do not know what it will be called.   

Hon TOM STEPHENS:  An opportunity to appeal is required. 

Hon Norman Moore:  To whom?  You haven’t decided.   

Hon TOM STEPHENS:  It will ultimately be determined by the Parliament.   

Hon Norman Moore:  Give us a rough idea of what you have in mind so that we know what we will be voting 
for.   

Hon TOM STEPHENS:  Such an appeals mechanism would be set up by regulation.  If the Parliament did not 
like the recommended direction in which the Government was heading, the Parliament would be able to disallow 
the proposed framework.  I am giving members every piece of information that is available to me.  Consideration 
was given to it being under the State Administrative Tribunal.  However, that recommendation has been subject 
to critique, which described the need for technical expertise.  In those circumstances the final issue of the 
direction in which the appeals process will go has not been determined.  Whichever way it goes, it will be 
encapsulated in regulation.  If the Committee is unhappy with that, it will have an opportunity to disallow it and 
require the Government to come up with a better outcome.  It is proposed that regulations be made as soon as 
practicable after the Bill is passed and there is some hope that could occur prior to August 2004.  Industry has 
been pressing the Government - and I suppose the Parliament - for this issue to be advanced and has been fully 
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involved in consultations on exactly how that mechanism would find final shape.  The Government is engaged in 
those consultations, but members will appreciate that some of these issues have not been finally resolved. 

Hon Norman Moore:  You would hope so, seeing as you are bringing the legislation into Parliament. 

Hon TOM STEPHENS:  The shape of the legislation has certainly been resolved.   

Hon Norman Moore:  But not this part of the legislation. 

Hon TOM STEPHENS:  Hon Norman Moore is a longstanding member of this place and was a minister; he 
would appreciate that at times issues contained in subsidiary legislation are brought forward after consultation - 

Hon Norman Moore:  We are talking about an appeals body and you are telling us that you have not decided 
what it is going to be yet.  I thought you would have had it worked out by now. 

Hon TOM STEPHENS:  There has been a commitment to an appeals process. 

Hon Norman Moore:  You have been telling us for the past year that we need to have this electricity reform and 
you haven’t decided yet what the appeals body will be. 

Hon TOM STEPHENS:  I thank the member for that. 

Hon Norman Moore:  I am just trying to help you. 

Hon TOM STEPHENS:  Hon Norman Moore made a solid point.  I am relaying to him the facts that are 
available to me. 

Hon Norman Moore:  Do you support this process or not? 

Hon TOM STEPHENS:  Consultation with industry?  I absolutely support it. 

Hon Norman Moore:  No, not telling us what the review body will be until you have worked it out some time in 
the future. 

Hon TOM STEPHENS:  I am sure Hon Norman Moore will be the first to be told. 

Hon Norman Moore:  Do you support that?  You are handling this Bill. 

Hon TOM STEPHENS:  I am sure when industry, the Government and those engaged in the consultative 
processes have formed a view on the shape of that appeals process, that view will be made available to the 
Government and inevitably to the Parliament in the form of regulations that will be brought into this place 
immediately.  It is not unusual to determine the content and shape of regulations following the passage of a Bill.  
In fact, I recall similar questions to those raised about this Bill being raised with members opposite when they 
were in government, probably ad nauseam -  

Hon Norman Moore:  Like when?  You cannot just work on the basis that you change your view because you 
change sides. 

Hon TOM STEPHENS:  I remember specifically a reference to an issue on the process and regulations that 
would govern the rail access arrangements. 

Hon Murray Criddle:  No, I recall that was done previously. 

Hon TOM STEPHENS:  I do.  I recall exactly the tedious debates waged by members on the other side of the 
House. 

Hon GEORGE CASH:  The last thing I want is tedious debate.  All I want is some answers and if I get the 
answers I will move on to the next clause.  This clause refers to providing “for appeals against, or review of, 
decisions of a participant referred to in section 121(2)(b) or (c)”.  I asked to where the appeal would be made and 
I suggested it could be to the State Administrative Tribunal, acknowledging that that legislation is not yet in 
force. 

Hon Peter Foss:  It is not currently before the House. 

Hon GEORGE CASH:   I realise that, but it was an option available to the minister.  Alternatively, the appeal 
could be to the District Court or the Supreme Court.  We have now been told that it will be made to an energy 
review board and that is because of the technical nature of things relating to electricity.  Does that mean that for 
technical issues relating to health there will be a health review board and in all those other areas that involve 
technical matters the Government will create a separate industry review board? 

It is the stated policy of this Government that all the current diverse tribunals and appeal bodies can be brought 
together in the form of the State Administrative Tribunal.  Because of the complications associated with that 
policy, the Bill is not currently before the House.  It has been with a committee for many months because of the 
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complexity of the propositions that are being advanced.  I want to know whether the Government has changed its 
policy.  Is SAT now out the door and the energy review board in?  If that is the case, has the policy changed so 
dramatically that there will now be other industry-related review boards?  I am somewhat confused by the 
answer I have been given.  The minister might think that I am having a shot at him.  The answer is I am not. 

Hon Tom Stephens:  No. 
Hon GEORGE CASH:  The minister answered the questions, as he properly should, based on the advice he has 
been given.  He answered them in good faith - I do not have a problem there - however, the answers conflict.  I 
just want to know which way we are going. 
Hon TOM STEPHENS:  On the basis of the information I have given to the Committee, I hope members will 
conclude that the appeals mechanism provided for in the Bill has not been finally determined.  One reason for 
that is that in considering whether the Bill’s mechanism should appropriately be the SAT structure, consideration 
naturally will be given to the fact that we could hardly refer to that in this clause while the SAT Bill has not yet 
progressed through the Parliament and been proclaimed.  In addition, I relayed to the Committee the doubts of 
those associated with the SAT structure that is emerging in government about whether it was the appropriate 
structure on the basis of the technical expertise that is required in this Bill.  I think I should undertake to refer the 
points made by Hon George Cash and others in this debate to the Minister for Energy and ask him, in turn, to 
refer the points to those involved in the consultative process who are developing those regulations.  Some good 
points have been made.  The first point is that the Government is trying to streamline the appeals mechanism 
process and consideration should be given to whether there is an opportunity for an appeal through SAT for 
these sorts of issues.  The practitioners in the electricity wholesale market and the people who have constructed 
this legislation might regard it as particularly technical and deserving of a separate review mechanism.  
However, highlighted in this debate and thrown back at the Government by Hon George Cash have been our 
express arguments in favour of SAT and why it should be brought into place in very complex and technical 
areas.  The officers, in my view, will therefore need to have referred to them for consideration the arguments that 
have been raised in this Committee before they bring forward regulations that ultimately reflect the view of the 
Government after the Government has endeavoured to assess the views of all the players in this discussion.  The 
appeals relate only to the wholesale market.  These rules will apply only to generators, retailers and network 
providers.  They do not apply to general electricity customers.  It should be noted that the rules are highly 
technical and it is important that an appropriate body consider these highly technical issues.  I think that is a 
potentially provocative response to the Committee, but we deal with a range of technical issues day in and day 
out in this place and consideration should be given to the fact that there may well be no need to establish yet 
another appeals mechanism process.  However, the issues have not been determined for the reasons I have 
described.  The discussion paper has been on the web since 2003 and has revelations of divergent viewpoints; 
argument that is currently going on in the system of consultation about an appropriate mechanism and the 
difficulty about referring to a body that is yet to be put into existence by the Parliament.  I am giving as current 
an explanation as is available to me.  I hope that it is adequate for the purposes of dealing with this legislation 
and getting it through the Parliament.  If and when members have difficulties with the subsidiary issue of the 
appeals mechanism, and if their viewpoints have not been adequately tackled in the regulations drafted following 
referral to that process of their commentary in this committee debate, they will have the opportunity to disallow 
the mechanism that is deployed. 
Hon PETER FOSS:  On the one hand, I have some sympathy for the minister because I think all ministers, of 
whatever persuasion, have had the problem of ministers in the other place serving up legislation that is not ready 
to go because they have no idea of the legislative process in this Chamber.  They seem to think that it does not 
matter what queries are raised or what questions are asked because the Government has the numbers and it will 
punch it through.  There is an attitude, irrespective of the complexion of the Government, from ministers in the 
other place that “it’ll do”.  If members opposite let them get away with that, they are then faced in this place with 
the problem of not being able to give an answer to questions that will inevitably arise.  On the other hand, I feel 
no sympathy for the minister because he does know what the process is and he should insist that his colleagues 
give him some answers.  I cite Hon Nick Griffiths, who is quite notable in this respect, because he obviously puts 
some pressure on his colleagues to put him in a position to answer questions that he foresees he will be asked.  If 
there is one he does not foresee, he is usually pretty quick to adjourn debate, go back to his colleagues and tell 
them it was not his fault the debate was adjourned because there is a glaring hole in their legislation and he has 
to provide an answer.  He will not stand up and mouth nonsense because that is not good for the Chamber’s 
opinion of his worth and capacity to be believed.  Therefore, he will not put his reputation on the line for 
inadequate legislation from the other place.  I commend that approach to the minister.  If he gets a load of 
nonsense from the lower House, he should tell its members that they have no comprehension of what will happen 
to it in the upper House.  He should tell them he will get clobbered over it and should refuse to be the fall guy.   
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This point is very important because in the absence of such a jurisdiction, there is no right of appeal.  If we pass 
this legislation in the belief that, maybe, something else will be passed, it will go through and we can confidently 
say there is no right of appeal.  Maybe, if other legislation is passed and the Government passes the regulations, 
and if the regulations get through the two Houses, there will be a right of appeal.  However, we can say at the 
moment that there is no right of appeal.  That is the law.  Maybe there will be one, but, right now, as the 
legislation stands before the Chamber, there is no right of appeal.  That is the question before the Committee.  
Are we prepared to pass legislation in this form when there is no right of appeal? 
Hon Jim Scott:  There may be a right of appeal but no-one will listen. 
Hon PETER FOSS:  Which is no right of appeal.  I have mentioned before that I conducted the first appeal 
before the Town Planning Appeal Tribunal when it was first constituted.  The tribunal had not got around to 
working out where its registry was to be and what sort of forms it would use.  As I had the first appeal, I had to 
ring and ask what form I should use.  It told me to make it up.  I asked where I had to lodge the appeal.  I was 
told to take it to the Supreme Court registry.  I did that and the registry was somewhat surprised to receive an 
appeal to the Town Planning Appeal Tribunal because it did not know it was its registry.  At least there was a 
tribunal to appeal to, but there was not much in the way of process.  We do not even have a tribunal in this case.  
There is no right of appeal.  Let us not talk about what will happen in the future.  The fact is that we are being 
asked to pass legislation in which it is stated there should be a right of appeal, but there is no right of appeal.  It 
seems a bit strange.  We must look at this legislation on the basis that there is no right of appeal.  The usual way 
is to provide a right of appeal to X; it could be the Supreme Court, the District Court or the Small Claims 
Tribunal - it does not matter.  When the next lot of legislation comes through it should contain an amendment to 
the original legislation that transfers it to the new body.  That is the proper way to do it.  That is how it is done.  
The Government has chosen to not do that.  That is its choice.  Our choice is whether we accept it.  Hon George 
Cash is saying that the situation is unacceptable and the Government is saying there is no right of appeal.  The 
Government says that it is thinking of passing one and, after it has spoken to a few people, there will be one 
provided the Parliament agrees.  At the moment there is no right of appeal.  Is the Government telling us there 
should be a right of appeal or that there should not be one?  This legislation states that there is no right of appeal 
but, maybe, some time in the future, there will be. 

Hon TOM STEPHENS:  In reference to the specific questions asked by Hon Peter Foss, the Government is of 
the view that there should be a right of appeal.  There will be a right of appeal and there is a right of appeal 
created by virtue of this clause.   

The process is that the regulations established pursuant to this Bill, which regulations will be subject to 
allowance or disallowance by the House, as a condition for setting up the market, will spell out the exact 
mechanism for appeals.  To whom will appeals be referred?  That will be determined with precision in the 
regulations through a process of consultation.  It is now open to the Parliament to pre-empt the consultative 
mechanisms and the consideration given to this issue by the industry groups and others in the consultation 
process who, it appears, have not given final consideration to where best to locate the appeals process.  As Hon 
Peter Foss has suggested, members could, if they wish, move to insert a provision such as that suggested.  I 
would argue against that on the basis that the point at which members will have the opportunity to allow or 
disallow the appeal mechanisms that will flow from the passage of this Bill will come at the same time as we try 
to create the market framework.  It will either rise or fall on the basis of whether the Parliament is prepared to 
accept the structures that are put in place by the regulations.  I do not recollect precisely how this was handled in 
similar legislation.   

I do not want to take issue with the points made by Hon Peter Foss.  I think he is absolutely right.  All of us in 
this place have learnt that the Assembly and Assembly ministers have since time immemorial delivered to this 
place legislation that has been found to be wanting.  Despite that, in these circumstances the explanations that I 
am giving to the Chamber in support of the passage of this Bill through this Committee at this time are 
reasonable and cloaked with sufficient safeguards to ensure that if people are dissatisfied with the outcomes of 
the Government’s deliberations, following the consultation mechanisms, there will be ample opportunity for the 
Chamber to have the result overturned. 

Hon PETER FOSS:  I had better go in more detail into the point I am making.  What the minister is now 
suggesting is an answer is in some ways more offensive than the original.  Certain things must be created by 
statute, and one of those is a right of appeal.  A right of appeal is a fairly fundamental aspect. 

Hon George Cash:  Normally, if you have a right of appeal, you also have rules in respect of that right. 

Hon PETER FOSS:  Yes, but they are normally delegated. 

Hon George Cash:  Yes. 
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Hon PETER FOSS:  I refer to the example I gave of the Town Planning Appeal Tribunal.  Once it had been 
created by statute and a right to appeal to it was created, it did not really matter that the rules did not exist.  
Ideally, those rules should be passed prior to bringing the right of appeal into operation.  However, I had no 
concern; I did not really mind that nobody knew what the forms were and that nobody knew where the registry 
was, because I knew the court would protect me.  If a right of appeal had been created in an Act of Parliament, I 
had one - there is no doubt about it - and the fact that the Executive had not got around to dealing with the rules 
or saying where the registry would be would not be allowed by the court to deprive me of the right of appeal that 
the Parliament had given me.  I knew that, so it was not a matter of concern. 

However, this Bill is proposing that we delegate to the Executive whether there will be a right of appeal at all, 
and if it does not get around to passing rules and regulations, there will be no right of appeal.  It may decide not 
to do it, or it may come up with a proposal that it knows the Parliament will find unacceptable.  We will get on to 
these regulations later.  I know that Hon George Cash will have even more strenuous objections when we get to 
that.  This Bill is trying to delegate to the Executive whether there will be a right of appeal.  Apart from anything 
else, I believe that is slightly offensive.  I do not believe that whether there is a right of appeal should be 
dependent upon executive action; Parliament should confer that right of appeal by the legislation.  We have 
virtually given what should normally be a legislative function to the Executive to carry out as it thinks fit - to 
whom and whether it thinks fit. 

I will give some alternatives.  The Government could have said that there shall be a right of appeal to the 
Supreme Court until such time as and in the event that a State Administrative Tribunal is created by legislation, 
in which case, by an order in council, I would have thought, rather than a regulation, the Governor may proclaim 
that from that day the appeals shall be, instead, to the State Administrative Tribunal as constituted.  The good 
thing about that is that there is absolute certainty.  There will be a right of appeal, and it will be to that body.  
There is no doubt; there is a right of appeal.  It does not matter whether rules are passed about how it will be 
done; it will happen.  We would know that if there was a State Administrative Tribunal, it could be transferred 
across.  We could even go further and say that one year or such earlier time after it has been created, it will be 
passed across.  We want to make it absolutely certain that it goes across. 

There are all sorts of ways in which we can provide that there is a certainty of appeal and that that right will not 
be dependent upon executive fiat.  It can be done.  It is not for the Opposition to do it.  It is not for us to work out 
the best way to do it or who is the best person to give it to.  It is not for the non-government members of this 
Parliament to come up with a solution to the problem.  This is the sort of thing that Governments are meant to 
think out. 

Hon George Cash:  Especially when a government policy is in existence leaning towards a SAT. 

Hon PETER FOSS:  Exactly.  One of the things that the Liberal Party has always done in this Chamber is that, 
generally speaking, it has allowed Governments to govern.  For years, as everyone knows, we controlled the 
numbers.  We passed an awful lot of legislation that we thought was pretty poor legislation. 

Hon Bill Stretch:  Almost 98 per cent of it. 

Hon PETER FOSS:  Yes.  We thought it was poor legislation.  Why did we pass it?  It was because we take the 
view that Governments are appointed by the people to govern.  Although an Opposition should suggest 
amendments and improvements, and it can question and challenge and defeat anything that it regards as totally 
opposed to its principles, in the end it must allow a Government to govern, because how can the people hold the 
Government responsible if in fact the Opposition has second-guessed it in the matter of government?  The 
Opposition cannot say how hopeless the Government is at governing if it has stopped all of its legislation.  
Therefore, unless it was a matter that the Opposition found totally offensive or against its principles, and it said 
that it would not do it that way - it did not even agree with it and it thought it was a stupid way of doing it - it 
passed the legislation. 

In the same way that it is not for us to second-guess the Government, it is also not our job to do the 
Government’s job.  We should not have to say in this place, “There’s a problem here.  How do we solve it?”  We 
are not only not paid to do it, but also it would be stupid for us to do it, because we would then own that solution.  
It should not be up to us to do the consultations and work things out.  The Government has two choices.  Either it 
does not bring forward the legislation until it is ready, or it has a fail-safe condition that there will be a right of 
appeal, and it sets out how it will work.  It is simple.  The Opposition has raised the point quite clearly with the 
Government.  We believe that if the Government wants to create a right of appeal and if it wants it to ultimately 
go to the State Administrative Tribunal, it can draft something sensible which allows it to carry out its policy and 
does not pre-empt the consultation but which, on the other hand, deals with the problem that right now there is a 
Bill before the Parliament that the Government wants passed and in which it wants to include a right of appeal.  
It can be done.   
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If I were in the Minister for Local Government and Regional Development’s position, I would go back to the 
responsible minister and ask, “What am I going to do about this?”  As a cabinet colleague, I would offer the 
minister a suggestion.  However, I would still say to the minister that it is his baby.  I would not tell him what to 
do.  As Attorney General, I offered solutions and said, “This is one way you could do it.”  Generally speaking, I 
found that people were reasonably receptive to the suggestion.  However, from the point of view of ministerial 
responsibility, it is up to the minister who has the responsibility to make the decision, because he is the one who 
must go back to the electors and say, “This is my record; this is what I did”, not, “This is my record, and this is 
the bit that Tom did; this is the bit that Peter Foss helped us with, and this is the bit that Jim Scott made some 
changes to.”  It is a scheme of management that the Government is putting in place.  Obviously, the Greens 
(WA) can add the bits they want to add.  However, it is not trying to take out of the Government’s hands the 
setting up of the mechanism of government.  We can question and query it.  However, in the end, the 
Government must take the responsibility for it. 

I noticed an interesting thing the other day.  The Government is quick to take credit for some things.  I saw it 
reported the other day that the Government passed some legislation that deals with unqualified lawyers not being 
allowed to appear before the Industrial Relations Commission.  First of all, the Government does not pass 
legislation; Parliament does.  However, if I remember correctly, that was an amendment made by the Opposition, 
and supported ably by the Greens.  I think the Government has finally accepted that amendment.   
Hon Nick Griffiths:  I think the House has -  
Hon PETER FOSS:  The House has accepted the amendment.  However, in the paper, it was said that the 
Government introduced this legislation.  Therefore, the Government is quite happy to take credit for things when 
it appears to be getting positive publicity in the newspapers.   

Hon Nick Griffiths:  It did introduce the legislation; however, the House improved it.   

Hon PETER FOSS:  Exactly, but it was not what was introduced.  The essential thing is that this is the 
Government’s legislation.  We accept that there should be a right of appeal.  However, all I am saying is that 
there is no right of appeal.  There may be a right of appeal, but there are two objections to that.  First, there will 
be no right of appeal if the regulations do not allow it; therefore, it is at the will of the Government.  Secondly, 
the Government is asking us to delegate to it something that should properly be done by legislation rather than 
by an administrative act.   

Hon RAY HALLIGAN:  The minister is making a valiant effort to convince us that the Bill will provide the 
safeguard of an appeal.  I remind the minister that subclause (2) begins with the words “The regulations may”, so 
it is still up to the Government to decide whether the regulations will be brought in; it is not obligatory.  If 
someone says he will do something, I expect it to be done; however, if someone says he may do something, I do 
not have the same expectation.   

The minister also said that the regulation can be disallowed, and that provides a safeguard.  As Hon Jim Scott 
knows, that is certainly a possibility.  However, if the Government decides not to have an appeal mechanism, we 
are looking for blanks in the regulations.  As we know, regulations are subsidiary legislation and they are 
considered by a joint committee of Parliament made up of only eight people, if all eight people are present at the 
time the regulations are dealt with.  There are hundreds upon hundreds of pieces of subsidiary legislation.  The 
Government is saying that the regulations under this Bill will contain copious quantities of items that will have 
to be undertaken.  If the Joint Standing Committee on Delegated Legislation has to play watchdog on each of 
those items, it will need to have a copy of the Bill or Act at the time that the information comes before it for 
consideration, and often it has no advance knowledge of this.  I agree with Hon Peter Foss that the primary 
legislation should contain the appeal mechanism.  Detail as to how it will operate can be placed in regulations, 
but it would be wrong to let the provision stand as it is.  As Hon Peter Foss said, the legislation does not provide 
for an appeal mechanism and it places an onerous responsibility on the members of the Joint Standing 
Committee on Delegated Legislation.  If the appeal mechanism were contained in primary legislation before the 
House, members would have a far better opportunity to go back over the previous legislation and identify 
contentious issues, debate those issues and then come to a conclusion.  By going about this matter in the manner 
the Government proposes, it will create enormous problems and difficulties for the members of that committee 
and place an onerous burden on them.  It is incumbent upon the Government to acknowledge what is being said 
on this issue and to place the provisions in primary legislation.   

The State Administrative Tribunal was mentioned to the minister, and admittedly there was talk of the 
technicalities that may be involved and the minister indicated that SAT may not have been included for a number 
of reasons -   

Hon Tom Stephens:  Including the fact that it does not yet exist.   
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Hon RAY HALLIGAN:  It does not exist at the moment; that is true.  However, the minister may or may not be 
aware that in at least one other Bill that has been second read in the other place - that is, the Construction 
Contracts Bill - reference is made to SAT.  That Bill will not be proclaimed until such time as SAT exists.  It 
seems that SAT has been excluded from the Electricity Industry Bill so that it might progress a little bit faster.  
However, as has been said, it appears that the Government is bypassing its own policy by not including SAT in 
the legislation.  SAT appears to have been left out of this legislation so that the Government can progress it much 
faster than would have been the case if it could not be proclaimed until SAT existed.  However, that is an issue 
that the minister and his Government will have to resolve.   

Hon TOM STEPHENS:  I would like to encourage the House to adopt the following process now in view of the 
amount of time that is being spent on this provision.  In order to ensure that we make progress with this Bill, I 
suggest that we now hear from one other member who I understand wanted to speak on another part of this 
clause; I refer to Hon George Cash.  When he has completed his remarks, I would like to move to postpone 
further consideration of this clause.  That will then give me the opportunity to report progress so that I can deal 
with the two issues that have been flagged as not having been dealt with.  All the arguments that have been put to 
me by various players have not found favour around the Chamber at this point.  I will throw back to the 
Opposition, without trying to be provocative, that the Government, in good faith, is putting forward a Bill and 
the detail of its subsidiary legislation - the regulations - will emerge out of consultations with industry.  The 
Government is not of a mind to tell the market the exact framework it should adopt in the regulating of that 
market and the methods by which appeals should be handled.  In those circumstances, however, I have heard the 
argument that has been pitched by a variety of players, and I will take the opportunity, the moment Hon George 
Cash sits down, of simply deferring further consideration of this clause, and referring the arguments that have 
been put to the minister and asking him to consider those arguments.  I suggest that, if I have any opportunity of 
progressing the Bill further, it will be done on Thursday of this week.  

Hon GEORGE CASH:  I understand why the minister would propose to report progress.  However, when he first 
began speaking he said “after one speaker from the Opposition”.  It would be in the interests of the minister to 
hear from interested members.  I know that a former Attorney General, who is well skilled in the law, wants to 
make a contribution on at least two of the clauses.  It would be foolish, in my view, not to hear the former 
Attorney General’s contributions, because they will be extremely relevant and on the point, and may give some 
guidance to assist the minister in due course.  If the minister reports progress after I alone have spoken, he will 
have to listen to other issues next Thursday, and perhaps he will not have the answers.   

Hon Tom Stephens:  Could I give them a pair?  
Hon GEORGE CASH:  A pair is not a good idea at this stage, because Hon Peter Foss, the former Attorney 
General, has raised in a most proper manner the need for a proper appeals process.  We have said that we could, 
after the word “appeals” in line 17, insert the words, “provide for appeals to the District Court”.  If that were 
agreed, there would be a process for making an appeal that was known to the law and to the community.  Hon 
Peter Foss has quite rightly said that it is not for the Opposition to do that.  The Government may have some 
other idea.  

Hon Peter Foss:  It should be a separate clause.  
Hon GEORGE CASH:  It could be a separate clause.  Hon Ray Halligan has pointed out that, contrary to the 
minister’s assertions, the State Administrative Tribunal has been referred to in other legislation, but the clauses 
relating to the State Administrative Tribunal were not to come into effect until, obviously, the State 
Administrative Tribunal itself came into effect.  To say that it has never been referred to is, as I understand the 
situation, inaccurate.  That is another option that is available, but it is not for the Opposition to state the option 
that the Government should settle on.   

The other matters I want to raise, apart from the appeals process, pertain to clause 124(2)(g), which provides that 
contravention of a regulation is an offence.  At the moment I am standing here doing my bit, and the minister is 
off elsewhere doing his bit.  I am not sure whether I am talking to the wall, the Chair, or anyone at all.  I 
suggested to the minister that if he wanted to make some progress, we should report progress after we had raised 
some issues.  He should have the courtesy to listen, but if he does not want to, that is fine.  I will just accept that 
as the minister having no interest, and I will keep talking to myself.   

Hon Tom Stephens:  Just for the record, I was trying to consult with the Minister for Energy on the issues you 
are raising.  
Hon GEORGE CASH:  I realise that, but I am also trying to make some progress.  If the minister would just sit 
for five minutes, I will run through some of the clauses.  If contravention of a regulation is to be an offence, is it 
to be a civil or a criminal offence?  Why is it to be a criminal offence, if that is the case?  The standards of proof 
are different in each case.  The Leader of the House seems somewhat perplexed.  
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Hon Kim Chance:  You don’t have to state that in the legislation.   

Hon GEORGE CASH:  Well then, what sort of offence do you think it will be? 
Hon Kim Chance:  No legislation says that.  It would depend on the nature of the offence.  

Hon GEORGE CASH:  So, it will be both a civil and a criminal offence.  
Hon Kim Chance:  It will depend on whether it is criminal or civil.   

Hon GEORGE CASH:  I want to know from the Leader of the House whether it will be either/or. 

Hon Kim Chance:  That would depend on the offence. 

Hon GEORGE CASH:  So, that is the answer, is it? 

Hon KIM CHANCE:  You don’t prosecute a criminal offence as a civil offence.  
Hon GEORGE CASH:  So, the regulations will provide for criminal offences, will they?  
The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  The Committee and Hansard do not have the 
capacity to receive four speakers at once.  Hon George Cash has the call.  
Hon GEORGE CASH:  It is a very relevant question.  The Leader of the House is telling me that clause 
124(2)(g) means either a criminal or a civil offence.   

Hon Kim Chance:  That is not what I said.   
Hon GEORGE CASH:  What did the member say, then?  Perhaps he could repeat it.  

Hon Kim Chance:  It does not matter what I said.   
Hon GEORGE CASH:  I know it does not matter what the member said, but he said it with a view to convincing 
the Committee.  
Several members interjected. 
The DEPUTY CHAIRMAN:  Order!  Hon George Cash has the call. 

Hon GEORGE CASH:  If the Leader of the House thinks he can do a better job, why does he not swap places 
with the Minister for Local Government and Regional Development, and then -  
Hon Kim Chance:  I have already been on that side once, thank you.  
Hon GEORGE CASH:  Exactly, and if the member had been on this side, he would have asked exactly the same 
question.  He would not have sat in that chair in opposition and said to me, seeking advice from the Government, 
to tell him which legislation he thought it should be.   

Hon Kim Chance:  Perhaps you might like to read what I did say.  I did not say that.  

Hon GEORGE CASH:  I will do so, but as the Leader of the House said, quite correctly, what he said does not 
matter.  That is the only correct thing he has said in the past five minutes.  

Hon Kim Chance:  Why did you invite my interjections, then?  

Hon GEORGE CASH:  Because I thought the member had something to contribute.  He said to me that the 
offence was to be both a criminal and a civil offence.  

Hon Kim Chance:  Don’t worry about it.  

Hon GEORGE CASH:  I do worry about it because I want an answer, and I think the Leader of the House is 
wrong.  However, I will leave it for the Minister for Local Government and Regional Development to find out.  

Clause 124(2)(h) prescribes penalties of not more than $100 000, with or without a daily penalty of not more 
than $20 000.  Perhaps the Minister for Local Government and Regional Development can tell the Committee 
how he justifies those figures.  They represent a considerable amount of money, and must have been determined 
as a result of some investigation or some reasoning.  The Leader of the House talked about paragraph (g) 
referred to the regulation applying to both civil and criminal offences.  Perhaps he would like to tell me why 
paragraph (i) reads - 

provide that a provision of the market rules specified in the regulations, or of a class specified in the 
regulations, is a civil penalty provision for the purposes of the regulations; 

This seems to defeat what the Leader of the House was saying when he was trying to say that it also involved 
criminal matters.  Paragraph (j) reads, in part - 

prescribe, for a contravention of a civil penalty provision - 
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(i) an amount not exceeding $100 000; and 

(ii) in addition a daily amount not exceeding $20 000, 

Again, perhaps the Leader of the House can explain why he said that paragraph (g) related to both criminal and 
civil offences.  Clause 124(2)(l) states that the regulations must - 

provide for and regulate the taking of proceedings in respect of alleged contraventions of provisions of 
the market rules, provide for the orders that can be made and other sanctions that can be imposed in 
those proceedings and provide for the enforcement of those orders and sanctions; 

That is a very wide power.  What penalties can be exacted by the regulations?  Clause 124(2)(n) reads - 

provide for and regulate the making of applications for, and the issue of, warrants relating to the 
investigation of alleged contraventions of provisions of the market rules and for the powers exercisable 
under warrants;  

What is the scope of the warrants?  Who will be authorised to enter someone’s property?  A lot of questions 
arise.  Clause 124(2)(p) states that the regulations can - 

provide for and regulate the immunity of persons in relation to things done or omitted to be done, or 
purporting to have been done or omitted to be done, by or for participants. 

Does that mean that the regulations can oust the law of negligence?  Will deliberate acts that cause damage be 
subject to these regulations, and will immunity be granted to people who cause that damage?  Perhaps the Leader 
of the House would like to come into the Chamber and comment on that.   

Hon Robin Chapple:  That is certainly a concern of ours.  

Hon GEORGE CASH:  Clause 124(5) says that the regulations may have effect despite the provisions of another 
written law.  That means that the regulations can override other written laws.  Is that the Government’s 
intention?  If it is, does that mean a regulation will be able to override a state agreement Act?   

Hon Robin Chapple:  Or the Environmental Protection Act?   

Hon GEORGE CASH:  That is what it says at the moment.   

Hon Peter Foss:  Or the Interpretation Act.   

Hon GEORGE CASH:  Yes.  The Bill states that the regulations may have an effect.  It is going to be up to 
somebody to decide whether it should.  Perhaps the Leader of the House would like to make a comment on that.  
What does the Leader of the House say about clause 124(5), which says that the regulations may have effect 
despite the provision of another written law?  What does the Leader of the House think the regulations could do? 

Hon Kim Chance:  If you did not like that particular regulation, you would probably disallow it when it came 
before the House.   

Hon GEORGE CASH:  What does the Leader of the House say it means?   

Hon Kim Chance:  It sounds as though it may have the effect of overriding a written law.   

Hon GEORGE CASH:  Exactly. 

Hon Kim Chance:  What is so surprising about that?  Have you not ever seen an agreement Act?   

Hon GEORGE CASH:  Does the Leader of the House believe that these regulations should be able to override 
state agreement Acts?   

Hon Kim Chance:  If the Parliament so determines.   

Hon GEORGE CASH:  It will not be the Parliament that determines it.   

Hon Kim Chance:  Yes, it will.   

Hon GEORGE CASH:  Why?  

Hon Kim Chance:  Because if the Parliament did not like it, it would disallow it.   

Hon Peter Foss:  One of the laws that could be overruled is section 42 of the Interpretation Act.   

Hon Kim Chance:  That would have to be done specifically.   

Hon Peter Foss:  That would be the end of it.   

Hon Tom Stephens:  That can be done only by regulation, and the regulation can be disallowed.   



Extract from Hansard 
[COUNCIL - Tuesday, 9 March 2004] 

 p562b-578a 
Hon Robin Chapple; Hon George Cash; Mr Tom Stephens; Hon Murray Criddle; Hon Dee Margetts; Hon Peter 

Foss; Hon Ray Halligan; Deputy Chairman; Hon Bill Stretch 

 [15] 

Hon Kim Chance:  This is the biggest time-wasting nonsense I have ever seen in my life. 

Hon GEORGE CASH:  As soon as the Leader of the House gets into a corner and as soon as a member asks a 
legitimate question of him, he considers it a time-wasting exercise.  If the Leader of the House wants to look at 
an exercise in time wasting, he should read some of the speeches he made when he was in Opposition in which 
he spoke for hour after hour.   

Hon Kim Chance:  The difference is that I made sense.   

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order! 

Hon Peter Foss:  Hon George Cash hardly spoke today.  I will give you a summary of that.   

Hon GEORGE CASH:  If the Leader of the House thinks we are wasting time, firstly I say that the Leader of the 
House is wrong and, secondly, I will go through the Bill again and see whether the minister can answer questions 
about the legislation for which he has carriage.  If that is what the Leader of the House wants us to do, that is 
what will be done.   

Hon Kim Chance:  I did not say I wanted you to do that; I just made the observation that that is what you are 
doing.   

Hon GEORGE CASH:  The Leader of the House is wrong. 

Hon Kim Chance:  Prove me wrong.   

Hon Norman Moore:  If you read the Bill, you would find out.   

Hon Kim Chance:  I have answered your questions about it. 

Hon GEORGE CASH:  They are some of the questions that I believe need to be addressed.  I raised them in the 
initial stages because, clearly, they raise some very important issues.   

Hon PETER FOSS:  I would like to firstly deal with the matter of the supposed delay in this debate, which I have 
sat through.  There have been two major participants in this debate.  The first is the Greens (WA).  They did not 
sound to me as though they were filibustering.  They argued their position fairly earnestly.  I did not hear any 
repetition from them; I heard a series of quite factually constructed arguments.  I am quite sure that the Greens 
would vigorously deny that they are trying to filibuster.  The quietest member in this debate, who has said little 
except to rise to his feet to ask the occasional brief and pointed question, has been Hon George Cash.  The rest of 
the time of the debate was taken up by the minister.  It could very well be that the minister is seeking to 
filibuster.  Old habits die hard.  As a champion filibusterer, he owes nothing to anybody.  Having sat through 
three industrial relations Bills, as the minister in charge of the Bill and having never left the Chamber -  

Point of Order 

Hon TOM STEPHENS:  To be helpful, I wondered whether we could make some progress on the consideration 
of the clauses in front of us.   

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  The clause contemplates such a variety of matters that 
members have taken the opportunity to range over a number of them.  The course of that discussion has given 
rise to other comments and, in part, Hon Peter Foss is responding to that additional argument.  However, I well 
understand the point that the minister has raised.  Although there is no specific point of order, because this clause 
and the issues it raises are so broad, the point is made.  I remind all members that we are considering in 
Committee the provisions of clause 124.  

Committee Resumed 

Hon PETER FOSS:  I thank you, Mr Deputy Chairman.  I think I have now made the point that the Opposition is 
not taking up the time of this debate, and I certainly do not want to prolong it any longer.   

I now move back to the points I would like to make.  The concern expressed by Hon George Cash regarding civil 
and criminal penalties is very important.  I do not like the concept of civil penalties.  It is a federal invention that 
came about through the Corporations Law.  The federal Government invented a strange hybrid called a civil 
offence because it did not want to have the problems of proving an offence to the standard of criminal proof 
when dealing with company shysters.  Frankly, I do not understand what it is.  It is an animal of statute.  I would 
have thought that normally - Hon George Cash validly raised the point - if one saw in an Act of Parliament that 
the Legislature could create offences by regulation, one would assume the offence was a criminal offence.  That 
would be the case for all legislation in this State.  Until recently I would have said that “offence” meant a 
criminal offence.  However, the problem is that a clause in the Bill denies that.  As Hon George Cash pointed 
out, clause 124(2) states that the regulations may - 
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(i) provide that a provision of the market rules specified in the regulations, or of a class specified 
in the regulations, is a civil penalty provision for the purposes of the regulations; 

(j) prescribe, for a contravention of a civil penalty provision -  

(i) an amount not exceeding $100 000; 

Boy, that is some civil penalty.  It also provides for the enforcement of demands for payment and then provides 
that sanctions and orders can be used to enforce those demands.  That is what is now happening.  I am not all that 
keen on following the federal trend.  It is happening.  It is now part of the reality.  I would be interested if 
anybody ever challenged it federally, because one of the fascinating consequences of all this is, as members 
might know, the right in the federal Constitution to a trial by jury.  There have been some glosses over that by 
the High Court.  It would be very interesting when these types of penalties are handed out on a civil basis 
whether one could get round that constitutional provision for the right to a trial by jury just by calling it a civil 
penalty.  It seems to be with us now.  I am probably swimming against the tide when I say that I do not like that 
and personally would not put them in the legislation.  They are unacceptable.  There should either be a civil right 
without any seemingly criminal consequence, or a criminal obligation that is prosecuted.  The fact is that it is a 
record.  There is no doubt that even though it is not a record in the formal sense of a criminal offence, everybody 
would treat it as if it were a criminal offence.  The question asked by Hon George Cash was relevant, because if 
he had asked it two or three years ago, the answer would have been, “Why are you talking about a civil offence?  
What is a civil offence?  We do not have civil offences.”  However, it becomes immediately necessary to answer 
that question.  I urge the minister not to adopt the role of the Leader of the House, which was to merely shoot off 
an answer: “Of course it is this.”  The Leader of the House showed his ignorance, because there is no of course 
about it.  Civil penalties did not exist.  I am not sure whether they are included in any other legislation in 
Western Australia.  Up to now they have been only in federal legislation.  I might have missed it, but I cannot, at 
the moment, identify any state legislation in which there have been civil offences before.  It is a very legitimate 
question to ask.  What does it mean and why have we started to have civil offences?  That is a bit of a worry.  
Why are they in this legislation?  Is it a similar situation to that of the Corporations Law, which has meant that it 
is needed?   

The second question, which again I thought was reasonable, concerned subclause (5) - 

The regulations may have effect despite the provisions of another written law.  

That is called a Henry VIII clause.  This has been done in various ways.  I agree that there is already legislation.  
Town planning laws have effect as if enacted in the Act.  I cannot say that I particularly like them either.  I do 
not particularly like that sort of legislation, but it is there.  We cannot say that this is novel.  What is novel is the 
breadth of it, because it has effect notwithstanding any written law.  The pooh-pooh argument from the Leader of 
the House, which again showed the breadth of his ignorance, was that it would just be disallowed.  What if it 
provided that it would have effect notwithstanding section 42 of the Interpretation Act?  Does it say that it does 
not apply there?  It does not.  It has effect notwithstanding any written law.  These regulations have effect 
notwithstanding section 42, so we cannot even disallow it.   
Hon Tom Stephens:  There is a failure of logic there.   
Hon PETER FOSS:  Why? 

Hon Tom Stephens:  Because you would disallow it. 
Hon PETER FOSS:  One cannot. 

Hon Tom Stephens:  It can be only in the regulations.   
Hon PETER FOSS:  It is in the regulations and they have effect until disallowed.  If it stated that they could not 
be disallowed - that is, they have effect notwithstanding disallowance - we could not do that.   
Hon Tom Stephens:  I think that it would be read the other way.   

Hon PETER FOSS:  It might be. 

Hon Tom Stephens:  It would be.   

Hon PETER FOSS:  It probably would, Justice Stephens!  It would be really nice to know but that is not up to 
you.  I agree with the minister that one would hope that a court would say that it should not be read down, but 
reading something down means that one does not take it at face value, but gives it a meaning other than the face 
value meaning.  If the court found that it was clear, one could not read it down.  I agree with the minister; logic 
says that it should not be, but that is not the way it works.   
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The other quite interesting provision is in paragraph (p).  The whole of civil law relies on liabilities, immunities, 
rights and obligations.  Paragraph (p) states -  

provide for and regulate the immunity of persons in relation to things done or omitted to be done, or 
purporting to have been done or omitted to be done, by or for participants.   

This is slightly different.  No participant who has a fire in the top of an electrical transmission pole that is caused 
notwithstanding any negligence on his part shall be liable for any damage.  That sounds like a good regulation.  
This regulation shall not be subject to section 42 of the Interpretation Act.  Why I do not like it, even if it will not 
omit section 42, is that one must keep an eye out for it to see it go past.  The Joint Standing Committee on 
Delegated Legislation does a fantastic job, but what if it had missed it?  We could not do anything.   

Hon ROBIN CHAPPLE:  It is important that the Government understand that these are significant issues.   

Hon Tom Stephens:  I understand that.  I invite the Committee to raise any new points that it wishes.  I will 
report progress if there are no additional points to be made.  Members should work on the basis that I will report 
progress on this clause for the purpose of coming back with a detailed response.  I am treating the points that 
have been raised seriously.  I am not encouraging anyone to restate a point, because I understood every point that 
was made.   

Hon ROBIN CHAPPLE:  I just need to put on the record that many of the issues - I will not reiterate them - that 
have been raised concern us.  I turn to one specific matter.  I impress upon the minister the need to come back 
with a clear understanding of what clause 124(5) actually means - 

The regulations may have effect despite the provisions of another written law.  

To put in a regulatory framework something that can oust another written law is of immense concern to us and 
we do not think it should be in this process.  Regulations should not have the ability, in any way, shape or form, 
to override the provisions of any other written law.  I needed to make that very clear so that the minister comes 
back with an understanding that we may seek to oppose that part of clause 124. 

Hon BILL STRETCH:  I agree with the last point raised by Hon Robin Chapple.  I remind the minister that 
regulations are the children of the legislation, not the father.  He should bear that in mind.  These are totally 
unacceptable.  As far as the precedents that the minister mentioned earlier, I have on occasion agreed with Hon 
Tom Stephens as a minister.  On many occasions I have found him totally bewildering.  On one occasion I found 
him to be extremely courageous.  That was with the Environmental Protection Amendment Bill; he gave me an 
assurance that the legislation would not be promulgated until the regulations and the code of practice for logging 
were in place and before the Houses of Parliament.   

Hon Tom Stephens:  Logging?   

Hon BILL STRETCH:  I asked a question on the code of practice and the minister gave that assurance.  Yes, I 
think it was in regard to clearing.  There is a precedent for the minister to not proclaim this legislation until the 
regulations and associated subsidiary legislation are before the Houses of Parliament.  That way everybody 
involved would know what they are up against; that is, the proponents, respondents and anyone else involved.  
That would tidy up the whole of the legislation.  I know that it might delay it by a week or two, but it would put 
a certain discipline on government, which would be to the long-term benefit of the Parliament and probably of 
the State.  

Hon TOM STEPHENS:  I thank members for their comments.  Drawing on the assistance of others, I have 
endeavoured to find examples of words such as those in clause 124(5).  I have come up with some words that are 
contained in the Gas Pipelines Access (Western Australia) Act 1998 and the Bank Mergers Act 1997.  Those 
Acts have words that are familiar but not identical.  I will use the words in the Bank Mergers Act, which might 
have been a Bill that Hon Peter Foss put through the Parliament. 

Hon Peter Foss:  It could have been. 

Hon TOM STEPHENS:  Part 2, clause 12 reads - 

Regulations may override provisions of another Act 
Regulations made for the purpose of this Part may be expressed to have effect despite the provisions of 
any other Act relating to - 

Hon Peter Foss:  It might not have happened before.  I gave some examples but I just do not think it is very 
good. 

Hon TOM STEPHENS:  Hon Peter Foss made the point and these are the best examples I could come up with. 



Extract from Hansard 
[COUNCIL - Tuesday, 9 March 2004] 

 p562b-578a 
Hon Robin Chapple; Hon George Cash; Mr Tom Stephens; Hon Murray Criddle; Hon Dee Margetts; Hon Peter 

Foss; Hon Ray Halligan; Deputy Chairman; Hon Bill Stretch 

 [18] 

Hon Peter Foss:  I am sure there are others. 

Hon TOM STEPHENS:  So that I do not mislead the House, there are others relating to the payment of duties, 
taxes, charges, rates and other imposts. 

Hon Peter Foss:  They are much more limited. 

Hon TOM STEPHENS:  Yes. 

Hon Peter Foss:  This one seems to me to be incredibly broad. 

Hon TOM STEPHENS:  It then refers to the registration of ownership of assets or liabilities.  It does therefore 
have a limitation. 

Hon Peter Foss:  Can I ask you to look at one other thing? 

Hon TOM STEPHENS:  Sure. 

Hon Peter Foss:  Is this the first Bill or set of Bills to have civil penalties in this State?  There could be another 
one that I have missed but I cannot recall. 

Hon TOM STEPHENS:  There might be one in the Gas Pipelines Access (Western Australia) Act.  I suggest on 
that basis that we defer further consideration of this clause.  I foreshadow to the Chair that I will move to report 
progress -  because I believe we have dealt with all other issues other than the two earlier clauses - and go back 
into committee for the purpose of reconsidering those clauses.  Hon Peter Foss is going to tell me that I cannot 
do that. 

Hon Peter Foss:  No, you have to go right through to the end.  You must report progress. 

Hon TOM STEPHENS:  That is because we do not have a short title.  Madam Deputy Chair, I move that you do 
now report progress and seek leave to sit again.  I think those are enough words to allow me to move that the 
report be adopted and consideration of the Bill take place, not by my motion, but in the ordinary course of events 
with a bit of luck by Thursday. 

The DEPUTY CHAIRMAN (Hon Adele Farina):  The Minister will need to move that consideration of clause 
124 be postponed first. 

Hon TOM STEPHENS:  Am I allowed to do that? 

Hon Peter Foss:  You cannot revisit it. 

The DEPUTY CHAIRMAN:  The minister can simply ask that the Chair report progress. 

Hon TOM STEPHENS:  I ask that the Chair do report progress. 

Progress reported and leave granted to sit again. 
 


